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OPI NI ON
PER CURI AM

Dom ni on Coal appeals fromthe Black Lung Benefits Revi ew

Board' s order uphol ding an Adm nistrative Law Judge's award of
benefits to Ezekial Vance. The ALJ's finding of pneunbconi osis
under 20 C.F. R 8§ 718.202(a)(4) (1996) and the ALJ' s deci sion that
Vance's disability was "due to" coal worker's pneunpconi osis were
| egal |y correct and supported by substanti al evi dence. Accordi ngly,
we affirm

Ezeki al H Vance worked for thirty-three years as a coal m ner, and
snmoked a hal f-a-pack of cigarettes a day for over thirty years.

Vance

quit smoking in 1990. Vance wor ked for Dom ni on Coal Corporation

("Dom nion") for eighteen years, and retired in Cctober 1989. On

May 6, 1993 he filed an application for federal black | ung benefits
under 30 U.S.C. 88 901-945 (1994). The Departnment of Labor deter-
m ned that Vance was eligible for benefits, and that Dom ni on was
the responsible operator. Domnion filed a controversion to this
find-

I ng, and Vance's case was forwarded to an ALJ.

On July 8, 1994 Vance and Dom ni on appeared before the ALJ,

who consi dered the various and conflicting nedical testinony and
hel d that Vance was entitled to benefits. Dom nion appealed this
rul -



ing to the Benefits Review Board. The Board affirned the decision
of the ALJ and Dom ni on appealed to this court.

The standard of our reviewof the Board' s decisionis set forthin
the Longshorenen's and Harbor Wrker's Conpensation Act, 33

U S.C. 8921 (1994), and incorporated into the Bl ack Lung Act by 30
US C 8 932(a) (1994). See Grizzle v. Pickands Mather & Co., 994
F.2d 1093, 1096 (4th G r. 1993). The Board reviews the ALJ's find-
ings of fact to determine if they are "supported by substanti al
evi -

dence in the record considered as a whole.” Doss v. Director
Ofice

of Whrkers Conpensation Prograns, 53 F.3d 654, 658 (4th Gr.
1995). We review the Board for "errors of law," and to determ ne
whet her the Board correctly followed its "statutory standard of
revi ew

of factual determ nations," i.e. whether the Board was correct that
t he

ALJ's findings of fact were supported by "substantial evidence."
Doss, 53 F.3d at 658-59.

Substantial evidence is "nore than a nmere scintilla" and evidence
that "a reasonable m nd m ght accept as adequate to support a
concl u-

sion." Richardson v. Perales, 402 U S. 389, 401 (1971). Under the
substantial evidence requirenent "[t] he ALJ has sol e power to nmake

credibility determ nations and resol ve i nconsi stencies in the evi-

dence."” Gizzle, 994 F.2d at 1096.

Wth these standards in mnd we turn to the Board' s affirmance of
the ALJ in this case. Dom nion appeals two aspects of the Board's
decision. The first is the Board' s affirmance of the ALJ's fi ndi ng
of

"l egal " pneunoconiosis under 20 C.F. R § 718.202(a)(4) (1996). The
second is the Board' s affirmance of the ALJ' s deci sion that Vance's
total disability was "due to" his pneunoconiosis under 20 C F. R
§ 718.204 (1996). We discuss these issues in order.

A

Under 20 C.F. R 8 718.202(a) (1996) there are four ways to estab-
| i sh t he exi stence of pneunoconi osis. The ALJ found pneunpconi 0Si s
under both § 718.202(a)(1) and 8§ 718.202(a)(4). Section
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718.202(a) (1) allows a finding of pneunoconi osis on the basis of a
positive x-ray. Section 718.202(a)(4) allows a finding of
pneunoconi -

osi s when "a physi ci an, exerci si ng sound nmedi cal judgnent, notw t h-
standi ng a negative X-ray, finds that the m ner suffers or suffered
from pneunoconi osis as defined in 8§ 718.201." 20 C F.R

§ 718.202(a)(4) (1996). Section 718.201 defi nes pneunpconi 0Si s as
"a chronic dust disease of the lung and its sequel ae, including
respira-

tory and pul nonary inpairnents, arising out of coal mne enploy-
ment." 20 C.F.R 8 718.201 (1996). The Board affirned the ALJ
solely on the basis of his 8§ 718.202(a)(4) finding, and so only
t hat

basis is before us. See Gigg v. Director, Ofice of Wrkers
Conpen-

sation Prograns, 28 F.3d 416, 418 (4th Cr. 1994); Securities and

Exch. Commin v. Chenery Corp., 318 U S. 80 (1943).1

1.

Dom nion first argues that the Board commtted | egal error because
it affirmed the ALJ's finding of pneunpbconi osis under

§ 718.202(a)(4) wthout considering whether the ALJ's Xx-ray
findi ngs

under 8§ 718.202(a)(1) were correct. Dom nion asserts that because
§ 718.202(a)(4) applies "notw thstanding" a negative x-ray, it

presup-

poses and requires a finding of negative x-ray evidence under

§ 718.202(a)(1l). Vance and the Director maintain that 8§
718.202(a) (4)

Is a separate ground for a finding of | egal pneunbconi osis, and as

|l ong as both the Board and the ALJ stated sufficient facts to
support

a finding under 8§ 718.202(a)(4) separate x-ray findings under

§ 718.202(a) (1) are not necessary.

We agree with Vance and the Director's readi ng of the regul ati ons.

The four nethods of finding pneunpconiosis are not to be read and
applied in seriatim |Instead, each can stand on its own. The
"notw t h-

standi ng" | anguage clarifies that under 8§ 718.202(a)(4) a doctor

may

fi nd pneunoconi osi s regardl ess of a negative x-ray; it requires no
spe-

cificx-ray findings. Infact its plainlanguage suggests t he exact

oppo-

1 The dissent suggests that we have focused upon the Board's
hol di ng
under 8 718.202(a)(4) "perhaps" because we "recogni z[e] the flaws
in the
ALJ' s eval uation of the x-ray evidence." Under Chenery, we may only
review those aspects of the ALJ's decision relied upon by the




Board. 318
U S. at 87-88.



site conclusion, that § 718. 202(a) (4) applies"notw t hstandi ng" any
X_
ray findings. 2

2.

Dom ni on al so argues that thereis insufficient evidence to support
the ALJ's § 718.202(a)(4) finding. Section 718.202(a)(4) allows a
findi ng of | egal pneunopconi osis "notw t hstandi ng a negative X-ray"
if a Doctor's finding is "supported by a reasoned nedi cal opi ni on"
and i s "based on objective nedical evidence such as bl ood-gas
studi es, el ectrocardi ograns, pul nonary function studi es, physical
per -

formance tests, physical exam nation, and medi cal and work hi sto-
ries." 20 CF.R 8§ 718.202(a)(4) (1996).

In making his finding under 8§ 718.202(a)(4) the ALJ first summa-
rized the findings of Drs. Evans, Forehand, Sargent, Wot, Renn
Fi no

and Rasnmussen. The ALJ chose torely particularly on the reports of
the three doctors who actual |y exam ned Vance: Drs. Forehand, Ras-
mussen and Sargent. W have repeatedly stated that"the opinions of
treating and exam ni ng physici ans deserve especi al consideration”
and that "great reliance on the conclusions of a claimant's
exam ni ng

physici an" may be appropriate. Gizzle v. Pickands Mather & Co.,
994 F.2d 1093, 1097 (4th Gr. 1993) (quoting Hubbard v. Califano,
582 F.2d 319, 323 (4th Cr. 1978), and King v. Califano, 615 F. 2d
1018, 1020 (4th G r. 1980)). Furthernore, "[w] e defer to the ALJ's
eval uati on of the proper wei ght to accord conflicting nmedical opin-
lons."” Stiltner v. Island Creek Coal Co., 86 F.3d 337, 342 (4th
Gr.

1996); see also Gizzle, 994 F.2d at 1096.

Therefore we focus our review of the evidence, as the ALJ did,
upon the three exam ning physicians. Dr. J. Randol ph Forehand

2 Domnion also argues that because both the Admnistrative
Procedure

Act and the Bl ack Lung Benefits Act require an ALJ and the Board to
consider all relevant evidence, an ALJ nust consider x-rays under
§ 718.202(a)(4). But, all that nust be considered is relevant
evi dence,

and if a doctor does not rely upon an x-ray to reach her 8§
718.202(a) (4)

conclusion, thereis no need to separately consider x-rays. Wat is
neces-

sary is to consider the basis on which the doctor herself relied
for suffi-

ci ency.



exam ned Vance on June 10, 1993 at the request of the Departnent
of Labor. Dr. Forehand was authorized by the Departnment of Labor
to performa general nedical history, a full physical eval uation,
a pul -

nonary function test, an arterial bl ood-gas study, an
el ectrocardi o-

gram and a chest x-ray. Based upon these various tests Dr.
For ehand

concl uded that Vance suffered from coal worker's pneunobconi osis,
t hat Vance was totally disabl ed, and that working in the coal m ne
was a "contributing factor"” in Vance's disability. In describing
t he

basis of this finding at deposition Dr. Forehand stat ed:

| thought [Vance's] findings, with a history of thirty-two
years of underground coal mning, a lot of that at the face
of a dusty area, abnormalities of his pulnonary function
study, abnormalities of the arterial blood gas, plus afairly
| npressi ve exercise intol erance based on his study, | thought
that his findings were consistent with coal worker's pneu-
noconi osi S.

Dr. Forehand' s di agnosi s was al so based upon an x-ray that both he
and a Dr. Shahan read as show ng pneunoconi osis. However, con-
trary to the suggestion of the dissent, Dr. Forehand specifically
st at ed

at deposition that he did not depend on the x-ray in nmaking his
di ag-

nosis and that even if the x-ray readings had been negative he
woul d

have reached the sanme concl usion. 3

3 Consi der the foll ow ng exchange during Dr. Forehand' s deposition:

Q If you had seen what you felt was a negative filmon this
I ndi vi dual , how m ght that have changed your opinion, if at
all?

A: In this particular individual | was taking into
consi derati on

his years under ground and the location in the mne at the
face.

This is an extrenely inportant conmponent to the overall
eval ua-

tion. And the variationin the readi ng probably woul d not have
al tered my concl usi ons.

Q Therefore, if you had assuned a negative finding on x-ray,
your opinion would still be the sane, i.e., that there was
sone

contribution to this man's inpairnent caused by the m ne dust
exposur e?



A: Yes.



Dr. Forehand reached the conclusion that Vance suffered from coa
wor ker' s pneunoconi osi s based upon a bl ood-gas study, an el ectro-
cardi ogram a pulnonary function study, a physical performnce
test,

a physical exam nation, and nedi cal and work histories. These are
t he

precise tests specifically listed as the "objective nedical
evi dence"
required to establish a "reasoned nedical" diagnosis of

pneunoconi o-

sis under 8§ 718.202(a)(4). Furthernore, Dr. Forehand specifically
stated that his diagnosis woul d be the sane regardl ess of the x-ray
evi dence. As such, Dr. Forehand' s diagnhosisis certainly sufficient
under § 718.202(a)(4).

Dr. Donal d Rasnussen exam ned Vance on April 6, 1994. Dr. Ras-
nmussen perforned a nedical history and a physical evaluation, as
wel|l as a chest x-ray, an electrocardiogram a spironetry exam
di f -

fusing capacity studies, and bl ood-gas studies at rest and during
exer -

cise. Dr. Rasnussen found that Vance suffered from pneunoconi osis
as a result of his thirty years of coal m ne enploynent, and that
Vance was totally disabled. In his deposition Dr. Rasnussen |i sted
a

nunber of factors that contributed to his diagnosis:

[ Vance's] history indicated significant respiratory synp-
tons. He had abnormal physical findings consistent with
chronic lung di sease. He had an abnormal x-ray consistent

Wi th sinple pneunoconiosis. He showed noderate partially
reversi bl e obstructive ventilatory inpairment, a mninal
decrease in his diffusing capacity, and poor exercise toler-
ance, limted principally by ventilatory inpairnent, also
showi ng sonme m nimal inpairnent in gas exchange.

[In the physical exam nation] there was noderate to marked
reduction in the quality of breath sounds or the transm ssion
of breath sounds and there was al so prol ongation of the
expiratory phase with forced respirations.

Dr. Rasnussen al so found "noderate airway obstruction” in the
ventil ator studies, "abnormal" gas exchange at rest, an "inability
to

perform significant physical work," and "inpairnent"” after
exerci se.

Dr. Rasnmussen did note that Vance's inpairnment was partially
reversible, but not so conpletely reversible as to discount a
findi ng

of pneunoconi osis. Dr. Rasnmussen recogni zed at deposition that

v



pneunoconiosis is an "irreversible condition,” and reiterated a
di ag-

nosi s of pneunoconiosis. Furthernore, contrary to the dissent's
sug-

gestion that Dr. Rasnussen's opinion should be di scounted because
of his reliance upon a positive x-ray, Dr. Rasnussen specifically
stated at deposition that although he read Vance's x-rays as
positive,

a negative x-ray would not have changed his di agnosis.

Dr. Rasnussen, |ike Dr. Forehand, perforned all of the tests |isted
in 8§ 718.202(a)(4) and reached a di agnosis of pneunopconi osi s that
woul d have been t he sane regardl ess of the x-ray evidence. As such,
Dr. Rasmussen al so well supported a finding of pneunbconiosis
under § 718.202(a)(4).

Dr. Dal e Sargent exam ned Vance on COctober 29, 1993. Dr. Sar-
gent perforned a nedical and work history, as well as an
el ectrocar -

di ogram a pul nonary function test at rest,4 and a chest x-ray. Dr.
Sar gent reached t he concl usi on that Vance suffered froma "noderate
ventilatory inmpairnment." Dr. Sargent's Cctober, 1993 report stated
that although "[i]t is ny overall inpression that M. Vance may be
suffering from coal worker's pneunoconiosis” and that that he
"coul d

not entirely exclude coal worker's pneunpconiosis,” the x-ray and
physi cal examfi ndi ngs were nore consi stent with"cigarette snoking
and not coal dust exposure."” At his July, 1994 deposition Dr.
Sar gent

reiterated that he thought the x-rays excluded any finding of
pneuno-

coniosis "with the qualifying statenent that[he] couldn't
conpl etely

excl ude | ow profusion sinple pneunoconi osis on the basis of the
chest X-ray finding." Taken together, these three statenents well
sup-

port the ALJ's statenent that Dr. Sargent could not"rul e out" pneu-
noconi osi S.

Dom ni on argues that the evidence listed above is insufficient to
establish pneunoconiosis under 8§ 718.202(a)(4) and that in
affirmng

the ALJ under § 718.202(a)(4) the Board has attenpted an "end run"
around the ALJ's x-ray findings under 8§ 718.202(a)(1). Domnionis
correct that an ALJ may not find -- and therefore the Board nay not

affirma findi ng of -- pneunoconi osi s under 8§ 718. 202(a) (4) relying
upon a doctor whose opinion was wholly or |argely based upon an

4 Dr. Sargent did not perform a pulnonary function test during
exer -
ci se.






erroneous x-ray readi ng. Oobviously, a diagnosis based | argely upon
a positive x-ray finding would not be a finding of pneunopconiosis
"notw t hstandi ng" the x-ray evidence. But, an ALJ nmay find | egal
pneunoconi osi s under 8§ 718.202(a)(4) based upon a doctor's "rea-
soned nedi cal " di agnosi s of pneunopconi osi s supported by ot her "ob-
jective nedical evidence," such as the tests listed in 20 C F. R
§ 718.202(a)(4) (1996).

In this case both Dr. Rasnussen and Dr. Forehand supported their
"reasoned nedi cal opinion” with "objective nedi cal evidence" asi de
fromthe x-ray evidence. The ALJ explicitly relied upon these two
doctors, and fairly stated that although Dr. Sargent attributed
Vance' s

| ung i npairnent to snoking he could not rul e pneunpbconi osi s out
either in his nedical report or at deposition.5 As such, there was
sub-

stantial evidence to support the ALJ's deci sion, and t he Board cor -
rectly affirmed the ALJ's 8§ 718.202(a)(4) finding.

B.
Domi nion, joined in part by the Director, next challenges the

Board's affirmance of the ALJ's finding that Vance was "totally
di s-

5 Al t hough Dom ni on rai ses no other objectionto the ALJ's factual
findings under 8 718.202(a)(4) the Director sua sponte argues that
t he

ALJ m scharacterized the nedical testinony of Dr. Sargent. As
stated

above Dr. Sargent nmade two separate findings: 1) that "M . Vance
may

be suffering fromcoal worker's pneunpconi osis,” but this finding
was

limted to "l owprofusion sinple pneunoconi osis,” which Dr. Sar gent
t hought was not responsible for Vance's inpairnent; 2) Vance was
i nmpaired, but as a result of cigarette snoking. From this the
Di rector

argues that the ALJ m sunderstood Sargent as positively stating
t hat

Vance suffered from pneunoconi osi s.

The ALJ did not state that Dr. Sargent found pneunoconiosis. The
ALJ stated that "[a]ll the doctors that actually exam ned the
cl ai mant

[ Drs. Forehand, Rasnmussen and Sargent] found that he suffered from
coal workers' pneunoconiosis, or at |east, could not ruleit out."
(Enphasis added). As the above description of Dr. Sargent's
testi nony

makes clear the ALJ was correct that Sargent "could not rule out
coal

wor kers' pneunoconi osis. " Therefore, it isthe Director who m scon-
strues the ALJ's opinion.







abl ed due to pneunoconiosis.” 20 C F.R § 718.204(a) (1996)
(enmphasi s added). Al of the doctors agreed that Vance is totally
di s-

abled, so the only remining question is causation. The 8§
718. 204( a)

causation standard requires a claimant to show "that his
pneunoconi -

osis was at |east a contributing cause of his totally disabling
respira-

tory inmpairment." Dehue Coal Co. v. Ballard , 65 F.3d 1189, 1195-96
(4th Cr. 1995) (quoting Robinson v. Pickands Mather & Co., 914
F.2d 35, 38 (4th Cr. 1990)). Accordingly we ask whether "the
claim

ant's coal mning [was] a necessary condition of his disability. If
t he

cl ai mant woul d have been disabled to the sanme degree and by the
same tinme in his life if he had never been a mner, then benefits
shoul d not be awarded." Dehue, 65 F.3d at 1196 (enphasis in origi-
nal ).

1.

Dom ni on argues first that there was i nsufficient evidence to sup-
port the ALJ' s finding of causati on. Dom ni on asserts that both Dr.
Forehand and Dr. Rasnmussen were equivocal in their discussions of
causation. Both Dr. Rasnussen and Dr. Forehand did state t hat snok-
i ng played a part in Vance's disability and that it was difficult
to dis-

cern exactly the effect of snmoking vis a vis coal dust. However,
bot h

doctors were wunequivocal in their findings that coal dust
"contri but ed"

to Vance's disability. Dr. Rasnussen specifically statedthat "coal
m ne dust exposure is at least a mmjor contributing factor to
[ Vance' s]

totally disabling respiratory insufficiency.
st at ed

t hat Vance's snoking history al one was nost |ikely insufficient to
produce his | evel of inpairnment. Dr. Forehand al so stated that coal
wor ker' s pneunpconi osis was "contributing to[Vance' s] inpair-
ment." Thus, both Dr. Rasnussen and Dr. Forehand of fered sufficient
evi dence of causation for the Board to uphold the ALJ's deci sion.

Dr. Rasnussen al so

2.

Dom nion, joined by the Director, next argues that the Board erred
I n uphol ding the ALJ's decision because the ALJ did not properly
state how it resolved the conflicting evidence on causation. In
particu-

| ar Dominion argues that the ALJ did not sufficiently rebut the
opi n-

ions of Drs. Fino, Sargent and Renn, who stated that Vance's
disability was not "due to" pneunopconiosis. Domnion is correct



t hat
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"[a] bald conclusion, unsupported by reasoning or evidence, is
gener -

ally of no use to a reviewing court." Maxey v. Califano, 598 F. 2d
874,

876 (4th Cr. 1979). The Board held that the ALJ"inplicitly
credited

Dr. Forehand's testinony."

However, a fair reading of the ALJ's opinion indicates that the ALJ
did nore than inmplicitly credit Dr. Forehand, and that the ALJ
st at ed

nore than a bald concl usion. The ALJ summari zed the opi nions on
causation of Drs. Fino, Sargent, Renn, Forehand and Rasnussen. As
noted earlier, the ALJ chose to rely nore heavily on the reports of
t he

doctors who had personally seen Vance: Drs. Rasnussen, Forehand
and Sargent. For this reason, it was reasonable for the ALJ not to
spe-

cifically rebut the findings of Drs. Renn and Fi no.

Therefore, the only remai ni ng question is whether the ALJ properly
consi dered and rejected Dr. Sargent's finding of no causati on, and
whet her the ALJ explicitly credited the findings of Drs. Rasnussen
and Forehand. The ALJ rebutted the findings of Dr. Sargent in its
conclusion to the causation section. First, the ALJ reiterated that

Dr.

Sargent "could not rul e out coal workers' pneunopconi osis." Second,

t he ALJ concl uded t he causati on section with a | engthy quote of Dr.

Forehand that directly contradicts Dr. Sargent's description of

pneu-

noconi osis: "the preponderance of the nedical literature [ ]
suggest s

it is a spectrumdi sease and no one pattern. Pneunobconi osis i s not
limted to one ventilatory pattern. And | think nost of the
literature

suggest[s] that it is a mxed or obstructive and not a pure
restrictive

pattern.” This quote is not included as wi ndow dressing. It is the
only

| engt hy quote i n the causation section, and presents cl ear evi dence
that the ALJ agreed with Drs. Forehand and Rasnussen's assessnent
of causation -- that Vance's synptons are consistent with | ega
pneunoconi osi s, and have di sabled him-- and disagreed with Dr.
Sargent's conclusion to the contrary.

In short, the ALJ's causation findi ng was nore than a "bare concl u-

sion;" the ALJ specifically considered and rejected Dr. Sargent's
views, credited Drs. Rasnmussen and Forehand, and provi ded both the
Board and this court a sufficient basis for review Therefore, we
affirmthe Board's decision to uphold the ALJ's findings on causa-

tion.

11






The Board did not err in affirmng the ALJ's findings, and so the
Board's order is hereby

AFFI RVED.
NI EMEYER, G rcuit Judge, dissenting:

Because | believe that the ALJ's analysis of the nedical evidence
in this case fell far short of neeting established standards for
eval uat -

i ng such evidence, | would remand this case to the Board with
instructions to remand it to the ALJ for further analysis.

The questions of whether Vance had pneunpconi osis and whet her
pneunoconi osi s was the cause of his disability are extrenely cl ose.
Even Vance's own doctors described synptons that are nore consis-
tent wth cigarette snoking than wi th pneunoconi osi s. Accordi ngly,
whet her the ALJ properly anal yzed the nedi cal evidence is critical
to

t he proper resolution of Vance's claim

It would appear first that the ALJ sinply failed to follow the
requi rements of applicableregulationsinevaluatingthe x-ray evi -
dence. He placed nost reliance on readi ngs by physicians whose
qualifications are not in the record, acting directly contrary to
20

C.F.R 88 718.202(a)(1) & 718.102. It was for good reason that the
Board did not rely on the ALJ's finding with respect to the x-ray
evi -

dence in affirmng the ALJ. It is also for this reason that we nust
be

particularly vigilant to disqualify any nedical report to the
extent that

it relies on a positive x-ray finding.

The majority, reviewing the basis of the Benefits Revi ew Board
deci sion but perhaps also recognizing the flaws in the ALJ's
eval ua-

tion of the x-ray evidence, addresses only whether Vance
est abl i shed

t he exi stence of pneunoconi osi s by nmedi cal evi dence under 20 C. F. R
8§ 718.202(a)(4). But the ALJ's analysis under (a)(4) is just as
f | aned.

The ALJ characterized the physicians on whom he relied as having
found that the clai mant "suffered from coal wor ker s’
pneunoconi 0Si s,

or at least, could not rule it out." He relied on the reports of
Drs. Fore-

hand, Sargent, and Rasnussen.

12






At the outset, in evaluating the evidence of Dr. Sargent, the ALJ
clearly erred. The ALJ concluded that Dr. Sargent could not "rule
out”

pneunoconi osi s, but that is directly contrary to his opinion. Wile
Dr.

Sargent initially stated that he could not rul e out pneunoconi osi s
on

the basis of an initial reading of an x-ray, his later test
results, as wel

as a review of other physicians' readings and test results,
ultimatel y

convi nced himthat Vance did not suffer from pneunoconiosis and
that Vance's overall inpairnent was due to cigarette snoking.

Wth respect to Dr. Forehand, the record does not provide enough
information to determ ne to what extent he relied on x-rays. |If he
relied on a positive x-ray, then that is not an i ndependent opi ni on
t hat

woul d support a finding of pneunbconiosis under8 718.204(a)(4).
Mor eover, Dr. Forehand could only conclude that his findings "were
consistent with coal worker's pneunoconi osis."” (Enphasis added).

Finally, Dr. Rasnussen's findings were the nost anbi guous. He
relied expressly on positive x-ray testinmony, which would
di squal i fy

hi s opi ni on under § 718.204(a)(4), at least to the extent of his
reliance

on a positive x-ray. Moreover, Dr. Rasnussen concluded that there
was a "noderate partially reversible obstructive ventilatory
I mpair -

ment" (enphasis added), an indication that the di sease was caused
by

cigarette snoking and not by pneunopconi osis. Pneunpbconi osis is
irreversible. See Mullins Coal Co. v. Director, Oficer of Wrkers'
Conpensation Prograns, 484 U. S. 135, 151 (1988).

Agai nst this nost thin and perhaps even di squalified evidence, the
ALJ failed to give reasoned opi nions as to why he was di screditing
t he opi nions of the doctors offered by the coal m ne operator that
Vance did not have pneunoconi osis and that the vast nunber of x-
rays did not support a finding of pneunpbconi osis.

On the issue of whether pneunpconi osis caused Vance's disability,
the ALJ |ikew se provided i nadequat e anal ysi s, concl udi ng sinply,
on

t he basis of opinions fromDrs. Forehand and Rasnussen, that the
claimant had established that his total disability was due to
pneuno-

coniosis. The ALJ offered no rationale for crediting these doctors
over Drs. Fino, Sargent, and Renn, all of whom had stated that
pattern

of partial reversible obstruction which Vance denonstrat ed was not
consi stent with pneunopconi osi s.
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Finally, | should not omt noting that the Director has urged us to
remand this case for simlar reasons.

For the foregoing reasons, | respectfully dissent.

14



